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Introduction
As United Nations sanctions, adopted by the Security Council under Chapter VII of the Charter, have come to be used so much more frequently in
recent years, they have attracted more attention and have led to controversies,
but more in regard to their feasibility and their effects and usefulness than on
the issue of their exact legal nature. If law was introduced into the discussion,
then it was generally limited to querying the legal basis on which sanctions
were adopted, rather than analysing the legal basis on which derived measures
were carried out.
One reason for this is the relative secrecy surrounding the work of the bodies
performing important intermediary functions (sanctions committees1), but
until recently this aspect of the global question of sanctions has been low in
relevance. As long as something else was frustrating the envisaged scenario,
it was assumed that this missing link was available and ready to function. It
is only when at least some of those other obstacles were removed that it has
become painfully clear that this is not the case.

-

1

,

* The author was from 1989 to 1995 a political affairs officer with the United Nations. The
views expressed here are the personal opinion of the author and do not reflect the official
positions of his current or previous affiliations.
'These will be referred to infra with their more usual colloquial names (e.g. Yugoslavia
sanctions committee), but for the record the official names of the seven presently existing committees are: Security Council Committee established by resolution 661 (1990) concerning the
situation between Iraq and Kuwait; Security Council Committee established pursuant to resolution 724 (1992) concerning Yugoslavia; Security Council Committee established pursuant
to resolution 748 (1992) concerning the Libyan Arab Jamahiriya; Security Council Committee
established pursuant to resolution 75 1 (1992) concernign Somalia; Security Council Committee established pursuant to resolution 864 (1993) concerning the situation in Angola; Security
Council Committee established by resolution 918 (1994) concerning Rwanda; Security Council Committee established pursuant to resolution 985 (1995) concerning Liberia. Three such
committees are now defunct; there were established by resolutions 253 (1968) on Rhodesia,
421 (1977) on South Africa and 841 (1993) on Haiti.
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Our focus here must be on legal relationships and problems. This is not to
deny that there are many practical problems involved in trying to translate the
will of the Security Council into effective workable measures on the ground.
There is no lack of work on national implementation, at least not in Western
countries. It is rather the link in between, the legal space normally occupied
by a subsidiary organ of the Council, which has not been the object of enough
analysis.
In this article, we will first try to clarify the basic legal relationships in
the matter and then turn to a number of the more prominent legal problems.
As will quickly be seen, it is in fact the lack of clarity in regard to those
basic relationships which gives rise to the problems and reduces the chance
of solving them.
Lack of space precludes any descriptive introduction to this area, but classical works like those of ~ o x and
e combacau3
~ ~
cover United Nations sanctions at the level of the Council, and an up-to-date and brief introduction
. ~ up-to-date anthology treating a wide
has been provided by ~ c h r i j v e r An
.'
variety of sanctions aspects has been edited by Cortright and ~ 0 ~ e . zWorks
, ~ Scharf
on sanctions committees have been published by ~ o s k e n n i e m iby
, ~ by ~onlon.*
and ~ o r o s i nand

The Basic Legal Relationships
Sanctions regimes commence when the Security Council adopts a binding
decision of measures against a target State and calls upon some 185odd States
to implement them. This classical way of conceptualising the matter assumes
that it were here a question of a simple discreet act. In reality, "sanctions"
' ~ a r ~ a r eP.t Doxey, Economic Sanctions and International Enforcement, London, 1980;
International Sanctions in Contemporary Perspective, New York 1987.
Jean Combacau, Le Pouvoir de sanction de Z'ONU; ~ t u d ethkorique de la coercition
non-militaire, Paris, 1974.
4 ~ i Schrijver,
~ o
The Use of Economic Sanctions by the UN Security Council: An International Perspective, in Harry H. G. Post (ed.), International Economic Law and Armed Conjict,
Dordrecht, 1994.
David Cortright and George A. Lopez (eds.), Economic Sanctions: Panacea or Peacebuilding in a Post-Cold War World, Boulder, 1995.
6 ~ a r t tKoskenniemi,
i
Le ComitC des sanctions crCC par la rCsolution 661 (1990) du Conseil
de securitC, Annuaire fran~aisde droit international (AFDI), vol. 37, 1991, 121 et seq.
7Michael P. Scharf and Joshua L. Dorosin, Interpreting UN Sanctions:The Rulings and Role
of the Yugoslavia Sanctions Committee, Brooklyn Journal of International Law (BrooklynlIL),
vol. 19, no. 3, 1993, 771 et seq.
8Paul Conlon, Lessons from Iraq: The Functions of the Iraq Sanctions Committee as a
Source of Sanctions Implementation Authority and Practice, Virginia Journal of International
Law (VJIL),vol. 35, no. 3, 1995.
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are complex, multi-step, multi-action or multi-segment programmes which
consist of component parts which do not necessarily fit together in a logical,
orderly manner. Frequently, for example, bans on trade in goods or services
and prohibitions of financial transactions are contained in the same sanctions
regimes without being very well integrated. With this general construction as
a model, it is not surprising that coordination of sanctions measures does not
play a key role in the strategic thinking of sanctionists. Coordination is never
directly m e n t i ~ n e d . ~
At any rate, what is recognised without dispute is the Council's right to
oblige States to create unilateral embargoes against the target State. This is
one reason why sanctions regimes are not able to function as control regimes;
they are not centrally coordinated. The idea of coordination seems to be
implicitly present in some of the provisions of sanctions resolutions, but it is
not explicitly mentioned and can thus be interpreted as a function to advise
or assist States merely in their own implementation.

The Political Nature of the Security Council
There is unanimity that the Council is a political body, some say largely, others
say primarily. It is not held to be a judicial body. The explanation traditionally
given is that the framers of the Charter wanted to avoid the mistake of the
League in relying too heavily on legal models. Recently this bias has been
called into question10as the Council comes under criticism for politically
questionable decisions, inter alia in sanctions matters. However, this is is not
our problem here. The resolutions are for us legislative instruments, sources
of law which in some jurisdictions" automatically trigger executory acts as
soon as they are adopted. In this case they are themselves law.
The popularised dichotomy between "political" and "legal" roles seem to
reflect less democratic values in any case. In Western countries legislative
bodies are also considered political bodies which adopt legal measures out of

'upuntil now the Council has always called upon States to prohibit only their own bilateral
trade with the target State. It can be asked if it would not create a better legal basis for
coordinated action if sanctions resolutions proceeded in the opposite direction, e.g. by creating
a legal blockade on the target State and calling upon States to cooperate in enforcing it. This
would possibly enhance the role of coordination. Article 42 of the Charter uses the word
"blockade" in its catalogue of forceful measures.
'Osee Jost Delbriick, Staatliche Souverlnittit und die neue Rolle des Sicherheitsrats der
Vereinten Nationen, Vedassung und Recht in Ubersee (VRU),vol. 26, no. 1,1993,16; Matthias
J. Herdegen, The "Constitutionalization" of the UN Security System, Vanderbilt Journal of
Transnational Law (VandlTL), vol. 27, no. 33, 1994, 135 et seq.; Frederic L. Kirgis., Jr., The
Security Council's First Fifty Years, American Journal of International Lao (AJIL), vol. 89,
no. 3,1995,506-539.
E.g. in the Nordic countries as well as in the United States.

"
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political considerations. This does not mean that their legislative instruments
are necessarily of poor quality.
The resolutions are not just sources of law for the "implementing States" but
also contain instructions and mandates for the Council's subsidiary organs,
the committees. But their exact relation to the Council is not entirely clear,
particularly in regard to authority. Are their decisions taken under the authority
of Chapter VII? This has always been assumed to be the case, but it is
significant that nowhere do committees ever cite Chapter VII as their source
of authority, nor do they even mention it. Can the Council globally delegate
its Chapter VII authority to subsidiary organs under Article 29 which vaguely
speaks of creating subsidiary organs "to perform its functions?"

The Basic Legal Nature of the Committees
The unclear nature of the Council is then passed on to its subsidiary organs,
the committees. Their exact character could obviously not be the same. They
have different procedures and were created to perform some functions that the
Council did not wish to perform itself. It would make no sense to create them
if they were not to do something more specific than what the Council itself
does. But are the committeesjudicial, political or administrative organs? The
answer to this will have some bearing on the issue of procedures and decisions.
Even if it were clear which decisions the Council wants to committees to
make, it would still not be clear if it wished them to reach those decisions by
relying on political or judicial types of decision-generating procedures.
The Security Council cannot be considered a judicial body, inter alia
because of its modus operandi.12 The Council is recognised as a political
rather than judicial organ but is constantly creating subsidiary organs with
judicial functions, or at least with judicial pretentions: the war crimes tribunals
are the latest example,13 and the Compensation Commission to administer
compensation claims against Iraq is another one. l4 he former is a full-fledged
judicial body, the latter has been characterised as "quasi-judicial."
l2 era Gowlland-Debbas, Security Council Enforcement Action and Issues of State Responsibility, Intematonial and Comparative Law Quarterly (ICLQ),vol. 43, 1994, 55 et seq.
l3 See Karl Josef Partsch, Der Sicherheitsrat als Gerichtsgriinder: Zur Entstehung des besonderen internationalen Strafgerichts fiir Jugoslawien, Vereinte Nationen (VN), no. 1, 1994, 11
et seq.
14
See Pierre d'Argent, Le Fonds et la Commission de compensation des Nations unies,
Revue belge de droit international, no. 2, 1992, 485 et seq.; Frederic L. Kirgis, Jr., Claims
Settlement and the United Nations Legal Structure, in Richard B. Lillich (ed.), The United
Nations Compensation Commission, 13th Sokol Colloquium on Private International Law,
Dobbs Ferry, 1995 (forthcoming).

LEGAL PROBLEMS AT THE CENTRE OF UNITED NATIONS SANCTIONS

77

Those who have studied the sanctions committees have differed in their
'~
that the Iraq Sanctions Committee claimed any
assessment. ~ o n l o n denies
judicial authority, while Scharf and ~ o r o s i n see
' ~ the Yugoslavia Sanctions
Committee as "quasi-judicial," openly speak of "rulings" and "the Bench"
and, while aware of its deficienciesin jural style, recommend a more conscious
attempt to formalise its procedures in the sense of a judicial body.
One attribute of sanctions committees is decidedly unlike those of judicial bodies: its adherence to consensus decision making. In actual fact, the
committees engage in a number of different acitivities, some of which are
more reminiscent of the one or the other extreme in this dichotomy. The
bulk of their work, however, i.e. the administration of humanitarian waiver
clearances, is typical for permit-granting bodies in national or sub-national
Governments. Be it noted that such bodies rarely, if ever, work by consensus.
The inability of the sanctions committees to coherently grasp what their
varied functions are, and which procedures would be appropriate to them
respectively, has exacerbated the problem ceated by the inability of the Council to explicitly instruct them as to how they are to organise their work and
generate their decisions. It is, in any case, the Council, and not the committees, which is supposed to be a political organ. The list of functions found in
committee-creating resolutions suggest in any case that the committees were
expected to perform administrative or adjudicatory functions.
But the Council allows them to adopt their own rules of procedure and
develop their practice as they go along. The rules of procedure are sparse and
moot on any questions of this type. Instead they slavishly follow tradition in
insisting upon two things: secrecy and consensus.
Identical membership would suggest that one is dealing with the same
organ. Member States frequently turn to the committees on any issue within
the framework of a specific sanctions regime, even though they perhaps
suspect that the matter falls outside the committees' mandate. The reaction
of the committees has only contributed to this confusion: frequently, instead
of advising that the matter should be addressed to the Council, it responds by
stating its opinion on what the resolutions allow or do not allow.
Is the committee a corporate body where all members are equally responsible to decisions adopted, or are its members merely representing their Governments vis-8-vis the target State? To whom is it reponsible, if at all? To
the General Assembly or the Security Council? Are its individual members
ever accountable to anyone? Whom do the members represent? There are

l5

Conlon, supra note 8.
and Dorosin, supra note 7, 821-827.

l6 Scharf
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subsidiary organs of the Security Counil {like UNSCOM and UNCC'?) composed of members elected in their individual capacities. Their status in these
regards is much clearer.
The unclear legal relationships at the centre of sanctions administration are
not without their consequences. There are no general obligations of accountability. At the end of 1995,for the first time in five years, the existing sanctions
committees are expected to submit reports to the Security Council. In the past
they have not reported at all. The reports of the Security Council to the General
Assembly have not included any information on the activities of the committees. There are practical reasons for this paradox, but the consequences have
been serious.
At the level of the Security Council it has traditionally been held that the
members are not acting on behalf of their Governments but are supposed to
be representing the collective interests of the general membership. There is
a further modification of this principle which suggests that, because members are also elected on a regional basis, they have a special responsible
to other members of their regional groups. It would be too much to expect
that actual behaviour would conform strictly to such principles, and various
opportunistic interpretations have long since been arrived at to explain that,
while members of the Council represent the interests of all, their positions
reflect the assessment by their Governments of what that interest is. In actual
practice, they invariably speak on behalf of their Governments. Unfortunately, what is never clarified at the level of the Council will inevitably be even
less clear at the level of committees.
Decisions, interpretations and practices are arrived at, either in the Council
or in the committees, on the basis of arguments drawn to a large extent from
the realm of public international law. However, the actors are not lawyers
and have a very demotic understanding of law, the arguments are not logically structured in the manner of briefs or pleadings and observers have
already complained that the rationale of decisions is rarely made clear.ls In
fact, arguments are rarely very consistent and the entire exercise is not without an element of self-serving and opportunistic casuistry. The key concept
employed is "sovereignty," but it has only the most remote relation now with
the classical concept of the same name. Indeed it is often used illogically
or in inappropriate circumstances. Nevertheless, one should never underesti-

"UNSCOM is the United Nations Special Commission which oversees the disarming of
Iraq; its official title is: Special Commission established by the Secretary-General pursuant
to paragraph 9 (b) of Security Council resolution 687 (1991). UNCC is the United Nations
Compensation Commission. See D'Argent and Kirgis, supra note 14.
l 8 Scharf and Dorosin, supra note 7 .
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mate the strength of this outlook nor of its influence on everyday diplomatic
decision making in the Security Council and its subsidiary organs.
There is a greater degree of agreement that the imposition of a sanctions
regime limits the sovereignty of the target State, but because it preserves the
greater portion of its sovereignty there are always subsidiary areas where
its residual sovereignty is held to limit the consequences of sanctions measures. It is the sovereignty of the non-targeted member States which causes
greater problems. Obviously they too have suffered some limitation on their
sovereignty in that their right to commerce (or perhaps the extent of their
diplomatic relations) with the target State has been restricted or eliminated.
But it is still often held that they cannot be acountable to the Security Council,
inter alia, concerning their permitted trade with the target State because they
are not themselves under sanction.
When developed into a more coherent body of ideas and reactions, these
tendencies create a "minimalist" interpretation of international legal norms
and of legislative sources like the resolutions of the Council and the guidelines of the committees. More popular among delegates from non-Western
countries, this ideology is also quite firmly rooted in the Secretariat staff. One
should never underestimate the influence of this mentality on practices and
procedures.

Resulting Problems in the Practices of the Committees
The Classical Enforcement Strategy
What strategy do the committees pursue to enforce sanctions regimes? On
the basis of the sparse and somewhat indirectly mandated functions in the
resolution^,^^ together with the minimalist interpretations of most committees
in recent years, it would appear that they intend to accomplish this with two
activities: 1) appraising the measures taken by States at the outset of the
sanctions regime, and 2) investigating and prosecuting violations, if and
as they occur. Such activities could never constitute an adequate form of
control for something as difficult and complex as a sanctions regime. But the
committees barely perform them anyway.
Resolutions normally require States to report on the measures taken to
implement sanctions. In recent years the committees have merely taken note
of responses. This practice is a very old method of verifying member State
fulfilment of obligations and dates back to the days of the League. Similar
" s e e Schrijver, supra note 4, 151-152.
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procedures abound in the many ECOSOC bodies which monitor fulfilment
of various convention treaty agreements.
But the Security Council bodies charged with monitoring compliance with
sanctions resolutions do not discuss, analyse or pass judgement on the meaures taken and reported, not even in the case of those States (normally a
majority) who fail to provide any response. The reponses themselves vary
considerably from vague statementsof support or endorsementfor the general
aims of the sanctions regime to translations of national Government executory instruments to long-winded explanations of national control procedures.
The scantier descriptions predominate, so much so that one observer has conclude that most States do not even lay claim to having adopted any specific
measure^.^' Excuses are not absent, the most common ones being that the
responding State has never had any real commercial relations with the target
State, or that general national foreign trade controls suffice in their current
form.
The rather cursory treatment which contemporary sanctions committees
give to this obligation contrasts sharply with the practices of predecessor
bodies, particularly the old Rhodesia sanctions committee. They contrast,
equally unfavourably, with the practices of the many ECOSOC monitoring
bodies. There responses of States are scrutinised in public sessions, sometimes
in the form of a confrontation with the reponding State's representative.21The
irony here is that the sanctions committees are supposed to be monitoring
compliance with Chapter VII obligations on the part of States, the highest
level of oblgation in Charter law, yet their methods are less rigorous than
those of ECOSOC bodies.
Such an attempt to monitor compliance is static. The target State adapts to
a sanctions regime over time by rearranging its trade relations and patterns. Is
the reponse that specific measures are not necessary because the responding
State has no relations with the target State still valid years later?
Sanctions regimes being conceptualised as the mere aggregate of national
bans on bilateral trade with the target State, the resolutions never suggest
that States report what they might have done to coordinate their actions with
other States. Very few responses even touch upon this aspect. In general, the
strategy followed dates back to the 1920s, and the model of trade envisaged
in very much a purely bilateral one with no multi-jurisdictional ramifications.
The second leg in the monitoring strategy relates to violations. This means
that any monitoring of compliance is limited to what Charpentier terms "litigatory monitoring" (cdntrole contentieux), as contrasted with "systematic
"See Martti Koskenniemi, Kansainvaliset pakotteet ja Suomi, Helsinki, 1994.
2' See Oscar Schachter, United Nations Law, American Joumal of international Law (AJIL),
vol. 88, no. 1, 1994, 10-1 1.
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monitoring" (contr6le ~ ~ s t k m a t i ~ uWhen
e ) . ~this
~ limitation is then given a
minimalist interpretation, it means that the committees are never to ask States
for information bearing on anything but a possible violation.23Committees
normally do not even review or discuss information on sanctions compliance
from published sources. Consequently, sanctions regimes cannot be considered trade control regimes. No attempt is made to assess the success or failure
of the regime.
This approach is unrealistic and inadequate: any number of things besides
clear-cut violations can influence the effectiveness of sanctions, but the committees are largely precluded from discussing them. This is re-active rather
than pro-active monitoring. It also creates its own problems. As Charpentier
has pointed out, systematic monitoring has the advantage of being seen as
more even-handed and ensuring greater equality in compliance by
In
national Governments it would be hard to find a regulatory body that foregoes
systematic monitoring of legitimate activities and relies solely on attempts to
prosecute violators.
The framers of sanctions regimes proceed from an archaic view of international trade, largely in tangible goods and restricted to a purely bilateral
universe. This view makes litle provision for multi-jurisdictional ramifications of bilateral trade (not to mention its avoidance of multi-lateral trade
arrangements).
In addition, no Security Council sanctionsregime has yet succeeded in integrating financial controls into trade bans. This divorcing of trade restrictions
and financial restrictions, largely due to the failure of the sponsoring powers
to agree amongst themselves, has had disastrous effects on the integrity of
sanctions regimes. It has led to uncertainty (as well as arguments) over the
questions of whether or not the legality of "permitted trade" does not automatically legalise financial transactions connected therewith. The potential
for sanctions evasions in this area is easily seen. Target States have often been
defect in their
able to unlock their frozen assets by playing on this struct~~ral
sanctions regime.

22 ~ e a nCharpentier, Le ContrBle par les organisations internationales des obligations des
~ t a t sRecueil
,
des cours de 19Acad6rniede droit international de la Haye (RCADI), vol. 182,
1983, 154.
23~rgumentson this precise question dogged the work of the Intergovernmental Group
to Monitor the Supply and Shipping of Oil and Petroleum Products to South Africa (IGG),
a body of the General Assembly which existed from 1986 to 1993. Over time the concept
of "monitoring" was slightly extended to include querying States whose tankers had called
at South African ports, although it was simultaneously stressed that the relevant General
Assembly resolutions had never called upon States to refrain from calling at South African
ports per se.
24 See Charpentier, supra note 22, 196,204.
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Priorities: Humanitarian Waivers or Kolations?
The exact construction of the Security Council's activities in regard to its own
sanctions suggests the intention to allow the sanctions committees a certain
degree of discretion in the precise definition of its mandate and in the way it
was to be accomplished. Some of these activities involve sensitive diplomatic
issues and their delegation to a diplomatic body was probably no coincidence.
The committees thus are supposed to have some leeway in prioritising their
tasks and choosing their approach and modus operandi. But it is doubtful that
the intention could have been to grant them total licence in this regard, hence
there must be some logical limits on their discretionary powers.
The most important single activity of most sanctions committees in recent
years has been the granting and administration of humanitarian waivers. It
can be questioned if the extent and manner of their preoccupation with this
activity does not perhaps go beyond the mandates of the resolutions. This
~ but
~ was
tendency grew up after the adoption of resolution 6 ~ in 71991,
encouraged by resolution 75726as well, and is now an established procedural
tradition which has very much gotten the upper hand, but with little foundation
in either doctrine or the relevant legislative instruments.
Humanitarian waivers cover a variety of goods from food and medicine
("notifications," where there is no discretionary blocking right) to a range
of goods of variously defined as "basic" or of humanitarian nature where
there is a discretionary blocking right on the part of at least one member (i.e.
the consensus procedure) to reject or accept waiver requests. When deciding
to object, or not, each member is supposedly following the mandate of the
resolution (or at least, their interpretation of it), but in reality each member
is guided by its own bilateral relationships to the actors involved. Once the
waivers have been granted there is no control of fulfilment. A reason frequently advanced is in line with what was said above about the committees being
limited to litigatory monitoring: since fulfilment of a authorised humanitarian
waiver transaction can hardly be a violation, the committee has no authority
to question States about it. This objection is a non sequitur: it is perfectly
possible for a legitimately authorised transaction to be fulfilled in a manner
which violates the conditions under which it is granted, or the requirements
of the sanctions resolutions themselves. At any rate, the committees thus have
no knowledge of which of their waivers have been utilised. In addition, they
have no mandate (or at least, no inclination) to query the financial basis of the
waiver requests, even where these may give rise to concern on other grounds.
25SCRes. 687 of 3 April 1991, SCOR, 46th year, Res. and Dec., 13.
2
6 Res.
~ 757
~ of 30 May 1992, SCOR, 47th year, Res. and Dec., 13.
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This activity occupies about 95 per cent of the correspondence of the
larger sanctions committees and is now routinised to the point that it can be
handled as much as possible outside of the actual meetings. Requests run
to about 35,000 per year and in 1994 the Yugoslavia sanctions committee
is estimated to have granted waivers worth USD 30 billion. Care taken in
deciding individual cases is minimal, which is understandable in view of this
enormous volume, but which is less understandable when one considers that
the commercial actors involved in this traffic are not very reputable. The
committees decline to speculate on how much of the traffic cleared is actually
delivered, but institutions with a greater degree of intellectual curiosity put
the estimate as low as two per cent.27
The criticism here is that this imprudent flooding of the marketplace with
clearance documents eliminates the possibility of any control over the legitimate trade of the target State (even by national Governments inclined to do
so) and has played into the hands of violators. In addition, by not controlling the financial aspects of these transactions (largely outside the specific
mandate of the committees), these practices have allowed the provisions for
the transfer of goods to be misused for facilitating the transfer of financial
resources (often not allowed). And there is nothing particularly humanitarian
about this traffic, the bulk of the items being handled in a purely commercial
manner, while civilian populations in target States suffer severe privation for
basic humanitarian goods.
This penchant for humanitarian waivers in such magnitudes must then
be contrasted with the relative lack of interest in dealing with sanctions
violations. In recent years this has been a almost marginal activity of sanctions
committees, though there is more interest in violations of arms embargoes than
of economci sanctions, and the Yugoslavia sanctions committee is slightly
more militant than the others. Even hardline members prefer to work against
violations privately on a bilateral basis. In the face of massive reporting in
the media on certain types of violations, it can be asked if this is not pure
negligence on the part of the sanctions committees that they fail even to take
up, much less resolve, violations cases which are common knowledge.
Even more vulnerable to criticism is the practice of "taking note" of commodity transfers for which no provisions have been made in the relevant
resolutions, as the Iraq sanctions committee has been doing for years in
regard to Jordanian imports of oil from Iraq. This is tantamount to legalising

27 he fgure is by weight and applies to Yugoslavia. See Richardt Vork, Implementation
of the United Nations Sanctions against the Federal Republic of Yugoslavia (Serbia and
Montenegro) and those Areas of Bosnia-Herzegovina Held by Bosnian Serb Forces, DUPI,
Copenhagen (forthcoming).
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a violation, without it being clear on what legal basis the committee has been
acting.
In both matters of humanitarian waivers and violations, the practices of
contemporary sanctions committees fail to provide for even-handed application of the sanctions for all members, something which is a prerequisite for
member States to accept such obligations. The procedural secrecy requirements of the committees only exacerbatethe matter. The committees can thus
not perform their function as a guarantor of fairness and legality in matters
of compliance.
Other Committee Functions

Previous observers have noted that the interpretive functions of the sanctions committees have evolved without any explicit legislative mandate, but
have nonetheless viewed the committees as performing useful functions. The
sanctions resolutions of the Security Council are anything but exhaustive
unambiguous guides to practical action and are invariably in need of considerable elaboration or clarification. There is no other obvious entity which
could perform this function. The International Court of Justice, which could
of course provide interpretations of higher quality, would literally require
years to hear and treat these requests.
The interpretations which the committees hand down are generated with
some inputs from the Department of Legal Affairs, and some of the more
important ones have been drafted by the Legal Counsel. These are practically
the only inputs of a professional civil service into the practice of the committees. They have the added advantage that they would tend to guarantee
more continuity and consistency. Although the assumption of functions not
explicitly delegated by the source of authority, the Council, might seem evidence of power-hunger and abuse, observers have been more interested in
regulating and institutionalising this practice, and one has proposed that the
interpretive decisions be published in a periodic digest.28In defence of the
committees on this point, it can also be pointed out that they came to exercise
these functions only after considerable prompting and repeated requests from
member States.
The most problematic aspect of this function is that the interpretive decisions are not published or communicated to the general membership. Consequently it is not clear on whom they are binding, or whether they establish
precedent. Since they need not be published, less care is taken in formulating
them. "Pirate copies" of important decisions which circulate are frequently
Scharf and Dorosin, supra note 7, 820.
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taken from the committees meetings records. Unfortunately these are "summary records" (not "verbatim records") and, in view of the editorial rules
for generating summary records, are not suitable as judicial decision sources.
They are often not accompanied by any precise exposition of motivation,
thus there have been complaints that it is often hard to "begin to ascertain"
on what grounds the committee proceeded to reach its decision.29Even the
Council often ignores these interpretationsby reverting in later resolutions to
the very formulations which gave rise to the need for interpretation. This in
turn casts further doubts on the relevance of the interpretations as a form of
precedent.
A final problematic aspect should be highlighted. The comittees always
work by consensus, and this practice is rarely a part of judicial decisionmaking procedure. It also limits the ability of the committees to perform
interpretation in a more strained political context. As the existing sanctions
regimes against Iraq, Yugoslavia and Libya grind on in the midst of considerable debate over their general admissibility, the committees are less and less
in a position to provide constructive interpretations.
In general, if interpretation is to remain a function of sanctions committees, observers are more interested in formalising and professionalising their
procedures, in lessening their reliance on diplomatic work methods and in
calling for a clear interpretation mandate in future resolution^.^^

Decision Making and Secrecy
The consensus-based procedure for decision making is not without its ramifications. This has sometimesbeen described as a negative-veto or reverse-veto
procedure. Where total trade bans have been imposed, but exceptions have
been provided for under the "accelerated no-objection procedure," the "hardliners" among the Council members can effectively block any exception,
since it only takes one non-agreeing member to block any decision. In such
cases, the "embargo is the rule, the approvals are the exception."31 But the
same system also makes it easier for the "softliners" to block discussion of
violations, or even of general compliance. Hence it may more properly be
seen as leading to stalemates at the lowest common level.
29~charf
and Dorosin, supra note 7,823. Kirgis, supra note 10,515-516, also notes that the
Council frequently does not explain its motivation in resolutions under Chapter VII. Both in the
case of Council resolutions and committee decisions, motivation would aid in implementation
and enhance predictability of similar decisions. Diplomats who make decisions in these bodies,
and the Secretariat staff who assist them, are unfortunately not accustomedto thinking in terms
of teleologic relationships between decision and implementation.
30~charfand Dorosin, supra note 7,815.
31 See remarks by Ian Cliff, delegate of the United Kingdom, at the 18 February 1993 meeting
of the Iraq sanctions committee, in U.N.-Doc. S/AC.25/SR.88.
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There are grounds for disparaging the legal quality of decisions taken by
such means. Here one has to keep a host of factors in mind: There are an
enormous number of routine decisions which have to be made, and there is
a general lack of interest in most of them on the part of the decision-making
delegates (diplomats by profession); there is no permanent civil service which
prepares cases for decision-making and gives a neutral independent assessment of pros and cons. It is unclear whom the delegates represent, to whom
they are accountable and whether or not they have any general obligation of
care and diligence in this activity; minimalist interpretations tend to suggest
that they have only limited powers to query or object to notification^.^^
This leads to decisions of very poor quality. This is partially the result of a
stalemate situation. The sanctions having once been adopted by the Council,
those members who no longer want sanctions can try to work for their indirect
lifting by permitting as many humanitarian waivers as possible. Many member
delegates are presumably under instructions from their Governments not to
use their "reverse veto" at all. Even beyond this there is evidence that many of
the notifications and waiver requests are never even read by most delegates.
In the Iraq sanctions committee this has led to grossly inappropriate waiver
decisions. At one point, five tonnes of patchouli leaves were cleared as a
foodstuff(!); there have several times been sugar notifications in volumes
twice what the total population could possibly consume; there have been
massive approvals for agricultural equipment without any indication of how
they were to be financed; there have been massive flows of teacups and
drinking glasses. Items are described manipulatively in order to strengthen
their claim to humanitarian usage (e.g. textiles are disguised as "coffin cloth");
the unit prices given are open to question: e.g. detergent for $4/tonne, water
glasses for $10 a piece.
There is also an element of bilateralism in some of this activity. Members
sometimes put a "hold" on requests, pending clarification with the requesting
mission. Other members and the Secretariatnever learn on what grounds such
agreements have been made. This practice contradicts the principle that the
committee should act as a collective whole when making decisions.
It is doubtful that decisions of such poor quality could really be accepted as
binding on member States. And part of the responsibility lies precisely with
the member States who submit requests of poor quality (illegible, containing
faulty language, imprecise or manipulative item descriptions, etc.).
Validity is not judged solely on the basis of the committees' constitutional
competence to make such decisions in general, but also on the basis of rea3 2 ~ hposition
i~
is not tenable. Compare in this matter the procedures of the IAEA in setting
norms for notification and its right to remit notifications to reporting States where unclear. See
Charpentier, supra note 22, 183.
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sonable minimal form and procedural requirements. The committees would
have to be seen as arriving at their decisions in an orderly and professional
manner, giving due scrutiny to the contents of the submissions. These decisions are therefore flawed by the inadequate and unprofessional procedures
under which they were made.
The entire work of the sanctions committees is shrouded in the utmost secrecy. Strictly speaking, the rules of procedure merely stipulate that meetings
will be held behind closed doors. The Security Council itself now conducts
much of its business behind closed doors, but the decisions arrived at must
be formalised in open session or at least officially read
The reasons
originally advanced for closed session work are not invalid as such. Closed
meetings require less personnel, cost less, and are conducted in a more expeditious and business-like manner. Sanctions committee secrecy is of a different
order, because even the decisions are kept secret.
Secret decisions of this kind are not binding on any party but the one to
whom they are communicated (normally the State requesting decision in the
matter). They may not even be binding on that State. In any case there is
no authoritative text. Given the absence of proper motivation as well, the
predictive value of such a decision is low. It is even doubtful that the term
"practice" can be applied to a legal system that keeps its rulings secret.
This secrecy about decisions is most grotesque in the area of humanitarian
waivers. These decisions constitute the exercise of power in normal municipal
Government terms: without positive committee assent, the transfer of goods
in question would not be legal in the terms of the sanctions resolutions. They
resemble the decisions made in municipal Governments by permit-granting
regulatory authorities like zoning boards. For legal as well as practical reasons,
these decisions ought, in fact, to be formally gazetted in astandardised manner.
Authorities in jurisdictions outside of the original requesting State may have
to participate in implementation, and have every legitimate need to be able
to ascertain from an official source what the contents of the decisions are.
The committees have, in fact, already started to back down on this issue, but
the concessions made are inadequate, inter alia, because providing insights
into so-called committee "status-lists" does not qualify as promulgation in
the legal sense.34
There are also considerations of an ethical nature involved. The committees
are dealing largely with commercial decisions, and the committee members

33 ~

i r ~ isupra
s , note 10, 518.

34 Presidential Statement of 29 March

1995, in U.N.-Doc.S/1995/234. The so-called "statuslists" provide information about the requesting State and the nature of the goods, but not about
their volume, exporter or end-user.
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may themselves be the iniators, or may otherwise have a commercial interest
in the outcome of the decisions.
In this respect, jural style is much too deficient, the decisions are not
motivated in any clearly discernible manner, there is little overview of the
aggregate of the decisions and even linguistic inaccuracies contribute to
the confusion. Secrecy frustrates attempts to systematise or professionalise
practices because outsiders have no way of analysing or studying committee
practice, and even insiders are precluded from contributing to a scientific
understanding of the matter.
There are, finally, a whole host of lesser problems deriving from the United
Nations' model for multilateral sanctions: an unorganised plurality of States
inspired by the same goal but able to communicate on the bare essentials of
their task only by means of bilateral diplomatic channels in relatively archaic
terms: via foreign ministries. Thus the sanctionscommittees have no real links
with operational authorities in the member States and are forced to channel
their contacts via the permanent missions at United Nations Headquarters in
New York.
The United Nations system makes little provision for any actor or adversary
which is not a State in the older sense of the word. Sanctions law must conform
to this straight-jacket. The borders of target States, but also of implementing
States, must be State borders, but in northern Iraq, in Slavonia and in Bosnia
borders of control do not coincide with borders of State jurisdiction. Equally
problematical are State or parastatal entities which do not clearly belong
to a single State. Contemporary sanctions law makes little provision for
multi-jurisdictionality, and, unlike private international law, has no rules of
thumb for deciding on prioritised jurisdiction in such cases. The matter is
not academic, since it has been pointed out that the sole interlocutor State in
many humanitarian waiver cases is a State having little or no real connection
with the transaction at hand.35
Neither is the role of the Secretariat and its personnel in the matter of sanctions activities clear, other than that they have no decision-making powers.
In recent years, with the exception of minor inputs from the Department of
Legal Affairs, they have not even advised the Council or the committees, nor
assisted them in their decision making. The United Nations possesses no staff
of independent civil servants with experience or expertise in the matter itself,
nor in relevant areas (such as international commerce, or customs operations).
The staff of the committees is small, largely temporary and basically used as
meetings servicing personnel.

3 5 ~ o n l o nsupra
,
note 8.

LEGAL PROBLEMS AT THE CENTRE OF UNITED NATIONS SANCTIONS

89

Conclusions
The United Nations possesses no apparatus or forum for general development
of sanctions methodology or policy. An ad hoc working group of the Security
Council occasionally takes up day-to-day matters pertaining to sanctions, but
their recent innovations are totally inadequate.36 Otherwise bodies dealing
with sanctions are regime-specific, they are more apt to function as a venue for
opportunism and ad hoc behaviour than as a forum for reviewing, evaluating
or planning sanctions policy on a more general plane. The United Nations is
largely dependent on outside mechanisms for such activities in any case, but in
this case secrecy makes it impossible for outsiders to make any contribution.
Sanctions are themselves increasingly coming under criticism for their
supposed lack of effectiveness in achieving stated goals, for having adverse
effects on non-intended third parties (civilian populations, third States, implementing States) and even for being incompatible with economic development.37 A majority of the United Nations member States are probably now
generally opposed to their use, and the Secretary-General has spoken disparagingly of them.38 There is more interest at present on how to mitigate
them, particularly through further humanitarian provisions, and to compensate States which implement them, than in improving their efficiency. But all
experience thus far suggests that excessive humanitarian mitigation efforts
only create loopholes for the target States and do little to alleviate the plight
of unintended victims. Well-meant proposals for more refined, targeted or
surgical sanctions are of little help, since the structures presently available do
not allow for adequate administration of the current "blunt instrument."
Western States, particularly European ones, while not happy with the
present situation, seem still desirous of preserving the sanctions weapon as a
potential option in international conflict resolution. Where they have greater
influence over methods and structures, as in the case of the sanctions regime
against Yugoslavia, they have been more successful than others.39They are
faced with an additional dilemma, namely that of an unequally shared burden
of compliance. These States take their sanctions responsibilities seriously and
submit to the authority of the Council and its committees. They thereby put
36~re~idential
Statement of 29 March 1995, in U.N.-Doc. S/l995/234.
37Supplement to an Agenda for Peace: Position Paper of the Secretary-General on the
Occasion of the Fiftieth Anniversary of the United Nations, U.N.-Doc. S/1995/1 (alt.) A/50/60.
3 8 ~ cit.
~ .
39~argely
through the activities of the Sanctions Assistance Missions (SAM) on the borders
of Yugoslavia, but especially through the Sanctions Assistance Missions Communications
Centre (SAMCOMM), an organ of the OSCE and the EU located in Brussels. The latter has
arisen to perform functions which the relevant sanctions committee should be performing. For
a description, see Vork, supra note 27).
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themselves at a competitive disadvantage vis-8-vis States that do not do so.
They forego the option of sales to target States inasmuch as their customs
officials cannot legally connive at mislabelling textiles as "coffin cloth." They
have a legitimate case to bring for such reforms as would ensure equitable
compliance with sanctions requirements.
At present there is an intolerable discrepancy between the goal of embargoing an entire national economy through multi-lateral action, and the underdeveloped structures and methods currently used. There is an equally intolerable discrepancy between the constitutional dignity of Chapter VII actions
and the primitive legal culture of the Security Council and its sanctions
committees. Legal doctrine's previous absorption with the prerequisites for
collective sanctions actions does not address these discrepancies. It matters
little whether the Security Council uses political or legal arguments, or even
superstitious divination practices, to arrive at its decision to impose economic
sanctions. Once taken, that decision can only be successfully implemented
on the basis of well thought-out and well-coordinated directives emanating
from an adequate professional infrastructure at the centre. This implies, inter
alia, law.
Since the United Nations is itself incapable of intelligently reflecting on its
sanctions practices, even less on suggesting ameliorations or solutions, it is
therefore up to individual legal scholars, and appropriate institutions like the
International Law Commission or the International Law Association to turn
their attention to this area of international law.

