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Durban without having to enter the harbour.
facility near Cape Town.

It is possible that there is a similar

47. The most important harbour for oil (on volume criteria) is by far Durban.
Besides being South Africa's largest harbour for all traffic, it contains two large
refineries and two smaller ones, as well as a number of facilities important for
petro-chemical and heavy chemical industries. In addition, it is the terminal
point of all three major pipeline systems and has the added advantage of a floating
mooring for oil discharge.
48. Richards Bay was originally built as a coal-export harbour and it possesses
very advanced coal handling and loading facilities. In recent years somewhere
between 38 and 45 million tons of coal have been exported through Richards Bay.
Some of the ships which come to Richards Bay to pick up coal are combined-carriers
which can also carry oil (usually crude oil). How many of them actually do, and
what tonnage of oil passes through this harbour annually is not known, but
theoretically the entire 12-14 million tons of petroleum which South Africa imports
every year could be brought in via Richards Bay on combined-carriers. Richards Bay
is connected to the crude pipeline which runs from Durban to Sasolburg. It may
also be connected to the product pipeline system. In recent years tankers carrying
not only crude, but all kinds of product, petrochemicals, liquefied petroleum gas
and even vegetable oils, have been known to call at Richards Bay. Neither can it
be excluded that there are long-term oil storage units in its vicinity, though thus
far none can be identified. Before the construction of the coal-export harbour,
Richards Bay was an obscure resort area. Since few people live there except for
those working in harbour-related trades, it has the advantage of being relatively
secluded from the general view, being almost 200 kilometres north of Durban, and
thus a much better locale for secret oil deliveries.
49. Cape Town, with its harbour of Table Bay is one of the world's oldest
harbours, but it is less useful for clandestine imports of oil because it is too
small for larger tankers, is congested and has the added disadvantage that almost
the entire population of the city can readily see what goes on in the harbour. For
this reason fewer tankers are known to call at this port, but it is possible that
there is some place on or around the Cape Peninsula where oil tankers can discharge
their cargoes for Cape Town. There is a refinery to one side of Cape Town with
large oil storage facilities.
50. Saldanha Bay has since 1973 actually been used as an export harbour for iron
ore exports. There are also combination-carriers which can carry iron ore in one
direction and oil in the other and thus a certain amount of oil goes into South
Africa via Saldanha Bay. A pipeline, said to be of rather small dimension, runs
from the harbour to storage facilities nearby, but whether this pipeline extends
further to Cape Town (about 100 kilometres) or whether the oil is taken to Cape
Town by rail is not clear. This port is very much off the beaten path and hence
ideal from the point of view of secrecy.
51. Refined products from the refineries in Durban and Cape Town are normally
shipped by smaller coastal tankers to Walvis Bay in Namibia, Port Elizabeth and
East London, but occasional shipments of refined product from abroad also come into
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these ports. In emergencies crude oil could also be landed in Port Elizabeth and
East Landon and taken to refineries by rail. But such a procedure would be
cumbersome and costly and the volumes could not be too great since only smaller
vessels can enter these harbours. It is assumed that facilities for loading and
discharging refined product also exist, or could easily be installed, in the
harbour of Mossel Bay. If and when a natural gas conversion plant is built there
facilities for smaller coastal tankers will also be included.
52. South Africa has access to several smaller coastal tankers for the transport
of petroleum products between refineries and other harbours, and for transporting
petroleum products to Walvis Bay in Namibia. Some of these are registered in South
Africa, but some are leased from abroad and are registered in other countries.
B.

Refineries

53. South Africa is estimated to have a total refining capacity of about 433,500
barrels per day. This is a considerable capacity surplus. The output produced by
these refineries tends to be weighted in the direction of traditional products.
54. South Africa's largest refinery is located in the harbour of Durban and is
owned by South African Petroleum Refiners (Pty.) Ltd. or Sapref for short (a
joint-venture of Shell and BP). It was built in 1963 and has a capacity of about
200,000 barrels per day and produces a more traditional slate of products. Durban
contains another large refinery, owned by Mobil Refining Company Southern Africa
(Pty.) Ltd and built in 1953. It has a capacity of 65,000 barrels per day. There
is an additional specialized refinery producing lubricants with a capacity of 3,000
barrels per day owned by the South African Oil Refinery (Pty.) Ltd.
55. Caltex Oil (South Africa) (Pty.) Ltd. operates a refinery at Milnerton just
north of Cape Town. Built in 1966 it has a capacity of 90,000 barrels per day.
There is finally a refinery at Sasolburg, owned by National Petroleum Refineries of
South Africa (Pty.) Ltd. or Natref for short, which was built in 1971 and is
largely owned by Sasol. Its capacity is around 78,500 barrels per day. It was
revamped and modernized at the beginning of the 1980s by the engineering division
of Fluor Corporation. The exact nature of the modifications made was never
divulged. However it is reasonable to assume that these modifications were
intended to make Sasolburg a specialized refinery which would be able to produce a
wider variety of products from a wider variety of crude oil types. In particular,
it was probably modified t.o increase its ability to produce diesel. Because South
Africa's access to petroleum is tenuous, it may be forced to buy and import types
of crude which are less well adapted to its other refineries. U/
C.

Pipelines

56. South Africa's pipeline system is less well known. One part of the system was
built after the promulgation of a law in 1978 which declared these matters to be
State secrets. The routings of pipelines were also removed from ordinance maps at
a very early date. Originally pipelines were owned and operated by the State
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railway authority, although a recent edition of the O f f i c i a l suggests this
may now apply only to the petroleum product pipelines.
57. There are three basic systems. The first system was built in 1965-1966 and
carries crude from the harbour of Durban northwards to a juncture at Empangeni
where it joins a spur coming from the harbour of Richards Bay. The pipeline then
runs through Zululand and the Transvaal to the outskirts of Sasolburg where it
enters a refinery. At that point it also joins a spur that runs in a
north-westerly direction to storage facilities near the village of Kendal-Ogies.
From Durban to Sasolburg is about 750 kilometres, and from Ogies to Sasolburg about
100 kilometres. This pipeline has been sabotaged on at least one occasion.
5 8 . The first petroleum product system was built a few years later and ran in an
erratic pattern from Durban to Ladysmith in northern Natal, and from there through
parts of the Orange Free State until it bends northwards and ends up in Sasolburg.

59. The second petroleum product pipeline system was made to be able to flow in
either direction according to the needs of the moment and connects the harbour of
Durban with Sasolburg, but also with the coal liquefaction plants at Secunda as
well as with important storage facilities in Vrede (Orange Free State) and in
Ferrobank (Transvaal).
60. There are further smaller pipeline systems. One runs from Sasolburg via
Potchefstroom to Klerksdorp. Another runs from Sasolburg to a place called Alrode
(where it joins the second petroleum product pipeline), after which one spur runs
off to a terminal point southeast of Johannesburg at a storage facility called
Langlaagte. Another spur leads to the airport of Jan Smuts and ultimately to a
storage unit at Waltloo north of Pretoria.
61. For crude oil there is also a short pipeline from the harbour of Cape Town to
the refinery at Milnerton, as well as a small pipeline at Saldanha Bay which may or
may not be connected to the refinery at Milnerton.
62. The available knowledge about the pipeline system is imprecise because the
matter is a secret and it also dates from around the years 1983-1984. There may be
additional pipelines. The only officially divulged figures which might shed light
on this matter are the amounts indicated for investments in pipelines and the
number of persons employed by the pipeline division of the relevant railway
authority. These figures would not allow for any more extensive pipeline projects
than those already known.
63. A serious shortcoming of the South Africa oil infrastructure is that there is
no pipeline connection between the northern provinces and Cape Town. In fact, oil
is too often transported by rail across significant distances. This system is
vulnerable to sabotage in a crisis.
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D.

Stockpiles

64. Here again the matter is one o& great secrecy, so very little is known with
any certainty. In addition the South African authorities have for over 15 years
circulated exaggerated claims about the size of the stockpiles. In 1978 the
Financial Mail of Johannesburg quoted a figure of 42 million tons, which would be
the equivalent of 310 million barrels of oil (assuming 34O API gravity). Claims of
this sort are clearly absurd. Furthermore the more experts research the question,
the smaller the estimates grow.
65. The most reliable estimate was published by the Newsletter on the Oil Embargo
in January 1988, together with a description of the facilities. It appears that
four disused coal mines near the villages of Kendal and Ogies in the Transvaal were
converted into oil storage units sometime after 1969 by the American firm of Fenix
and Scisson, whose project engineer, Henry Brandt, published in 1972 an article on
the conversion of the first of these mines, the Alpha mine. 11/ These mines can
store up to about 4-5 million barrels of oil. The conversion technology took
advantage of certain peculiarities of a mining method known as board-and-pillar
mining, which is not too common. There were no further mines which could be
converted in this way. An attempt to convert a gold mine near Johannesburg for
storage purposes failed.
66. There is also a farm of underground concrete bunkers in the shape of
salad-bowls near the refinery of Milnerton near Cape Town. These bunkers may have
a capacity of just over 1 million barrels each. They were designed and built by
the same company as mentioned above. This technology can only be used where soil
is very soft (the storage farm is located on a beach) and these units can only
store crude oil and bunker fuel.
67. There is an additional storage facility of unknown nature (but definitely not
a mine) at the pipeline junction point near Vrede in the Orange Free State. There
is a large storage unit at a place called Ferrobank, near Witbank in the Transvaal
which may make use of a disused coal mine in the vicinity. There are also many
traditional-type storage units in and around urban areas. Langlaagte near
Johannesburg and Waltloo near Pretoria are examples. These facilities all store
petroleum product.
68. As a protection against sabotage or the effects of civil disobedience or
strikes, there is much storage of petroleum products spread out throughout the
country. This tactic has nothing to do with the threat of an oil embargo as such
and is paralleled in the practice of bujlding new coal-generated power stations
near the collieries which feed them.
69. The total capacity of all these storage units could not be more than about
50-60 million barrels. While this is a world record in stockpiling
(i.e., stockpiles per consumption), it together with rationing and fuel from coal
sources would not keep the economy going for more than about six-seven months in
case of a complete oil cut-off.
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E.

Synthetic fuel

70. South Africa has since 1955 also produced motor fuels from coal (coal
liquefaction) on the basis of a technology developed in Germany and used during the
Second World War. Such technologies are highly unprofitable and are never used as
a major source of fuels except in extraordinary circumstances, such as war or a
state of embargo. In 1983, it was estimated that South Africa was paying the
equivalent of $75 per barrel for its synthetic fuel from coal. At that time the
spot price for petroleum was $28 per barrel.
71. South Africa created the Sasol company and built a small synthetic fuels plant
in Sasolburg in 1955. For 25 years this plant almost had the character of being an
experiment. It produced some 5-10,000 barrels per day of motor fuels, mostly
petrol. The general technology on which the plant operated is known as the
Fischer-Tropsch process. The first Sasol plant had two tracks, one of which ran on
an adaptation of Fischer-Tropsch known as Synthol, and the other on an adaptation
known as ARGE. The first named adaptation produces almost no diesel fuel, the
second one has the disadvantage of producing too many useless by-products.
72. In 1975-1976 the South African authorities decided to build a larger plant
near Secunda in the Transvaal which would use the Synthol technology. As
international pressure against apartheid increased, a few years later the decision
was taken to build a second large plant, basically identical, on the same site.
Both of these plants were fully on stream by about 1983. Their exact production
capacity is at one and the same time a secret and the object of exaggerated
claims. Most likely the total production of all three coal conversion plants is
about 75,000 barrels per day, roughly one fourth of the country's liquid fuel needs
in 1983. j J /
73. It should however be pointed out that the plants produce these volumes under
appallingly costly terms. Hence they must be subsidized from public revenues on a
permanent basis and the exact modalities of such subsidization, a secret of course,
have been a constant source of friction between Sasol and the South African
Government. By reducing the amount of motor fuels which must be produced from
petroleum they have exacerbated the problem of refinery overcapacity, thus making
the traditional petroleum refineries less profitable as well. They are
technology-intensive and capital-intensive to an inadvisable degree. In 1983, when
South Africa had a gross national product of about $80 billion per year, a total of
about $5.8 billion was tied up in capital plants which only produced about
5-10 per cent of the national energy supply. The technologies used are antiquated
and wasteful, deplete non-renewable natural resources and produce an unbalanced
output-slate (too much petrol and not enough diesel). JJ/ In recent years there
have been rumours that the plants are wearing out too fast and experts have begun
to point out that the thermal efficiency of the plants can only decline with age.
74. Exploration for oil has proved completely unsuccessful, but one deposit of
natural gas has been found off the southern coast of the country which is
commercially exploitable. A platform will eventually be built there and the
natural gas will be evacuated to a gas-conversion plant near the town of
Mossel Bay. The conversion plant will use a gas liquefaction technology based on
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an improvement of the ARGE version of the Fischer-Tropsch process. Its output will
be about 20-25,000 barrels per day of useful motor fuels, equally divided between
petrol and diesel, and the target date for commissioning the plant is 1992. The
cost of fuel produced in this way will be as high as, and probably higher than,
that produced in the Sasol coal conversion plants. The contribution to the
country's fuel needs will be minimal. In fact every margin of increased synthetic
fuel production from now on must be achieved at higher marginal production costs.
F.

Petroleum fuel consum~tion

75. A study commissioned by the United Nations in 1978 provides a detailed
breakdown of South Africa's petroleum and fuel consumption at that time. Petroleum
imports were 415,000 barrels per day, 15,000 barrels of petroleum products and the
rest crude. Seventy thousand barrels per day of the incoming crude was diverted to
stockpiling, leaving 330,000 barrels for refining. The useful product emerging
from refining came to 304,000 barrels per day, of which 77,000 barrels were
exported to other countries or sold as bunkers. The Sasol plant was assumed to be
producing 5,000 barrels per day. 14/
76. In retrospect the figure of 70,000 barrels per day being diverted to
stockpiles was much too high. For many years during the 1970s official South
African statistics showed considerable discrepancies between the amounts of crude
oil imported and the volumes of petroleum product consumed. This encouraged
speculation about potentially voluminous stockpiles. There are a number of other
possible explanations, one simple one being that the South African authorities
falsified the statistics in order to underpin its claims about huge stockpiles.
77. Whatever the case, the figures cited above are the last accurate ones
available, since a law went into effect in 1978 which put a blanket cloak of
secrecy on anything related to oil.
78. The final figure for petroleum products consumption according to the above
cited study was 240,000 barrels per day (for South Africa and Namibia), of which
173,000 barrels, or 72 per cent, went for transportation.
79. Any number of events and conditions since then would tend to change these
figures. For one thing, rationing and more rational use of motor fuel could easily
reduce consumption. In the other direction, the national vehicle park rose
26 per cent from 3.8 million vehicles to 4.8 million between 1980 and 1985.
Economic conditions since then have probably led to less dynamic growth figures..
During the same period commercial vehicles increased only 20 per cent, from 874,000
This suggests that shortages of diesel might be inhibiting the
to 1,055,000.
growth of the heavy-duty vehicle market.

=/

80. As pointed out above, substituting coal for Fuel-oil was not possible in South
Africa. And motor fuel in South Africa means petrol, used largely as fuel for
private motor vehicles.
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81. In the absence of any official statistics only guesswork is possible, but a
conservative estimate would be that hydrocarbon product consumption is now about
275-325,000 barrels per day, of which 75,000 barrels are satisfied in the form of
refined coal product from the Sasol plants. This leaves some 200-250,000 barrels
per day which can only be produced from external sources of petroleum. A useful
working assumption might be that South Africa consumes 225,000 barrels per day of
petroleum products, of which 15 per cent must be imported in product form
(particularly diesel, jet-fuel and petro-chemicals). This would mean that the
country currently imports 200,000 barrels per day of crude and another
30,000 barrels per day of product.
82. The above is a conservative (i.e. low) estimate. A slightly higher one is
that used by the Shipping Research Bureau which is 12-14 million tons per year (the
equivalent of 240-280,000 barrels per day).

IV.
A.

THE OIL EMBARGO AGAINST SOUTH AFRICA

The international communitv's choice of an oil embarao

83. Oil is a strategic commodity which is not only necessary for the running of
anything but the most rudimentary economy, but is particularly vital for any r6gime
which must use military or paramilitary forces to suppress civil unrest.
84. The suggestion that an embargo on oil supplies to South Africa could be an
effective method of bringing about the demise of apartheid was first mooted at the
summit meeting of the Organization of African Unity in Addis Ababa in June 1960.
It was part of a draft resolution proposed to the General Assembly by Pakistan in
November 1961 but later rejected. Its first appearance in a United Nations
document occurs in the text of General Assembly resolution 1899 (XVIII) of
13 December 1963 with reference to the issue of Namibia and two years later the
issue was given increased actuality when an oil embargo was imposed on the illegal
white minority r6gime of Ian Smith in Rhodesia. South Africa was not affected by
that embargo because the two countries imported their oil from different sources
and their oil import facilities were infrastructurally distinct. However, the
South African Government clearly saw the handwriting on the wall and around 1966
began to prepare for such an eventuality, inter alia, by commissioning a
feasibility study of oil stockpiling methods. The feasibility of an oil embargo
measure was briefly discussed in a report submitted in February 1965 by the Expert
Committee created by Security Council resolution 191 (1964) to study the question
of sanctions.
85. At a summit conference in November 1973, the League of Arab States agreed that
its members would no longer sell oil to South Africa. In 1981, more exact
guidelines on how this oil embargo was to be administered were drawn up by OAPEC.
86.

After l a y i n g dormant f o r some years, the matter was again brought up i n the

forum of the United Nations when the Special Committee against Apartheid, in its
annual report in September 1975, recommended an oil embargo as a complement to an
arms embargo. As a consequence General Assembly resolution 3411 G (IMV) of
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10 December 1975 included it in an appeal to the countries considered most directly
concerned. It was repeated in the Programme of Action against Apartheid contained
in General Assembly resolution 31/6 J of 9 November 1976.
87. This measure came to be discussed with increaseing frequency in connection
with the issue of Rhodesia for two reasons. One, it was clear by that time that
South Africa was abetting Rhodesian defiance of the international community by
allowing oil to pass through its territory to Rhodesia. Later on it gained greater
currency when it became apparent that oil sanctions against Rhodesia had
contributed to the economic impasse which brought the illegal, white minority
rkgime to the bargaining table. Consequently more and more attention was devoted
to the possibility of an oil embargo against South Africa, including within the
forums of the Commonwealth and the Organization of African Unity after 1977. The
General Assembly in its resolution 32/116 B of 16 December 1977 called on the
Security Council to include an oil embargo against South Africa in its measures
against the illegal r6gime in Rhodesia.
88. When the Special Committee against Apartheid on 21 September 1978 a/
requested the Security Council to adopt an oil embargo against South Africa it went
one step further by adding a call to embargo technology and financing for evasive
measures as well. This was repeated by the General Assembly in resolution 33/183 E
of 24 January 1979.
89. Largely in connection with events in Iran in 1979 and the crisis it caused the
Pretoria rkgime in procuring oil supplies, the General Assembly repeated this
request to the Security Council in its resolution 34/93 F of 12 December 1979, but
it simultaneously also included an appeal to the States concerned to take such
action on their own.
90. The idea of the oil embargo gained further momentum after a seminar was held
on the subject in Amsterdam on 14-16 March 1980. This seminar was organized by the
Special Committee against Apartheid in co-operation with two Dutch non-governmental
organizations, the Holland South Africa Committee and the Working Group Kairos.
Subsequently those two non-governmental organizations founded a special
institution, the Shipping Research Bureau, with the sole and specific purpose of
looking into South Africa's sources of oil supplies. It is headquartered in
Amsterdam. By 1982 it began to report systematically on the subject and later
began to publish a newsletter.

91. An important conference on the same issue was held in Brussels on
30-31 January 1981. The Special Committee against Apartheid undertook further
missions and conducted further consultations with States concerned, including
oil-producing States, on possible ways to strengthen the oil embargo.
92. However after the events of 1985-1986 had outraged public opinion throughout
the world, the international community's patience with the apartheid rggime began
to run out and several non-producer countries (the United States, Brazil and the
European Community) decided to ban oil to South Africa. The Special Committee
against Apartheid, in co-operation with the Norwegian Government, on 4 to
6 June 1986 organized a seminar in Oslo to discuss more effective ways of imposing
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an oil embargo. In the years since the seminars in Amsterdam and Brussels, the
realization had gained ground that a successful oil embargo could not be achieved
merely by agreement among oil producers but would have to gain the co-operation of
important maritime States as well. On the basis of this new insight and because of
the Oslo seminar's unambiguous appeal to the international community to strengthen
and expand the oil embargo weapon against apartheid, diplomatic representatives of
Kuwait, Nigeria and Norway at the United Nations discussed various possible
arrangements for this end during the autumn of 1986. The seriousness of the
international community's commitment to an effective oil embargo was proved once
more when Member States from among the Group of Western European and Other States
expressed their interest in participating in an eventual special body devoted to
this matter.
93. By resolution 41/35 F of 10 November 1986, the General Assembly created the
Intergovernmental Group to Monitor the Supply and Shipping of Oil and Petroleum
Products to South Africa (often referred to by its acronym, IGG) and mandated the
President of the General Assembly to consult with the chairmen of the regional
groups of States and the Chairman of the Special Committee against Apartheid to
select and commit 11 Member States to participate in this new body.
94. This was a remarkable step in itself for it was the first and only time that
the General Assembly has ever created a body to monitor compliance with sanctions
measures which it has recommended to the international community.
95. On 24 March 1987 delegates from Algeria, Cuba, the German Democratic Republic,
Indonesia, Kuwait, New Zealand, Nicaragua, Nigeria, Norway, the Ukrainian Soviet
Socialist Republic and the United Republic of Tanzania met at United Nations
Headquarters in New York and convened the first meeting of the Intergovernmental
Group.
B.

Supply and shipvins of oil to South Africa

96. Practically all oil-exporting countries have explicitly banned the export of
crude oil to South Africa, in most cases doing so some years before the General
Assembly recommended the oil embargo. Since there is no legitimate source of crude
oil for South Africa, all crude oil reaching South African shores must have changed
hands illegally at some point along the way from the well to its destination.
There is much less unanimity about refined petroleum products, and generally there
are few legal strictures on the export or trans-shipment of oil to South Africa
which has come from a source outside the legislating country.
97. A detailed survey of national policies and legal measures on this subject is
found in the Intergovernmental Group annual reports.
98. The cases investigated by the Group are contained in separate annexes appended
But there are certainly more. In most
to its reports for 1987 and 1988.
cases, the deals were handled by independent oil traders and brokers and the
authorities of the exporting country were misled into believing the oil was bound
for one or another important spot-market port. Occasionally, refinery centres in

=/
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Western Europe have been named as destinations. In some cases, the tanker captain
has acted in good faith in making such declarations and the vessel is only
re-routed to South Africa after it had reached the high seas. Occasionally, more
involved subterfuges are resorted to, such as the secret transloading of oil from
one vessel to another on the high seas.
99. There are other manoeuvres which seek to confuse any eventual outside
observers or to fool harbour authorities. Often before sailing to South Africa,
the tanker has "hopped about", calling at a succession of nearby ports. Cargo
sellers or harbour authorities may believe that the oil is destined for a nearby
port, while the harbour authorities in the final port of call before the voyage to
South Africa may not be aware of how much oil is actually on board the tanker.
100. The countries of registry most frequently named in alleged violations of the
oil embargo have been the Bahamas, Cyprus, Denmark, Hong Kong, Norway, Liberia and
Panama. However, Denmark now forbids the carriage of any kind of oil on its ships
and Norway forbids the carriage of crude oil under most circumstances.
101. The detection of illegal oil shipments to South Africa is still not as
effective as it could be. The main method is to find unexplained gaps or seemingly
absurd voyages in ships' itineraries. Most commonly, a ship is reported leaving an
oil-exporting harbour with a cargo of crude oil. It is next reported arriving,
after a long unexplained absence, at another oil-exporting harbour and proceeds to
load more crude oil. If a voyage to South Africa fits into the time-gap involved
between, and the location of, the last-point-out and the next-point-in, the
relevant parties (the company that owns the ship, the country where it is
registered, the authorities of the oil-exporting country) can be asked what
information or explanations they have to offer. The majority of the cases where
the Intergovernmental Group finds the allegations undisproved are where one or two
things have occurred: the most relevant parties have failed to provide any
explanation or documentation on the case, and/or no discharge documentation was
ever submitted to the exporting authorities.
102. The peculiar conditions of the tanker industry, as well as loopholes, have
made enforcement of the oil embargo difficult. A major difficulty lies in the
nature of the tanker industry which is dominated by a large number of
independents. While the independent tanker-owners are never able to assert
themselves very aggressively against other major players in this sector, they
easily escape the control both of oil-producing countries and of oil companies.
National Governments and international organizations cannot always effectively
control or influence them, mainly because of the frequent discrepancy between
country of ownership and country of registration. This latter circumstance, which
is peculiar to the maritime industry, creates a situation where too many
significant players can wash their hands and claim, as they frequently do, that
they lack control and jurisdiction.
103. Furthermore,
body available to
Group was created
guidelines on the

there was no governmental, intergovernmental or multigovernmental
monitor or enforce the oil embargo until the Intergovernmental
by the General Assembly in 1986. OAPEC had once issued
subject, but did not create any body or authority to apply them.
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There is no co-ordination of oil embargo measures between national Governments and
even standardization is lacking. Thus, one country may forbid the export of its
own oil, but not that of foreign-origin oil. There is less unanimity about
including petroleum products in bans on oil to South Africa, even though the latter
is just as important as the former. Even the exact range of products covered by a
ban on exports of petroleum products may differ from one country to another. This
is the case within the European Community countries. Control mechanisms are
lacking, and it is questionable if national Governments could by themselves really
enforce destination bans on oil exports without an intergovernmental enforcement or
monitoring body. Under these circumstances what South Africa cannot obtain in one
locale, it can always try to obtain elsewhere.
104. A major shortcoming of embargo strategies heretofore is that they were too
closely adapted to conventional oil-trading practices used by non-embargoed
countries, particularly the assumption that controlling exports from exporting
countries would suffice. Not only are there intermediary countries with spot
markets and oil-handling facilities, but South Africa has also been known to
purchase oil in oil-importing harbours and export it from there. The original
embargo strategy had been too narrowly focused on oil-exporting countries and the
creation of the Intergovernmental Group had been based on the realization that
oil-shipping countries would have to be included in attempts to strengthen the
embargo. Historically it was also oil-exporters who first banned oil to South
Africa after 1973. The first bans on carriage of oil by maritime countries did not
come until a decade later (Denmark in 1986, Norway in 1987). The Intergovernmental
Group, in its annual report for 1988, has gone a step further and spoken of the
potential contribution which "oil-handling States" could make to an effective
embargo. This refers primarily to those countries which are prominent in
oil-trading and oil-refining and where spot markets operate. In addition,
previously employed control strategies, particularly relating to discharge
documentation, have been better suited to the case of crude oil than to that of
petroleum products.

C.

Legal issues involved

105. Since there is no legal source of oil for South Africa, all oil going there is
illegal in the sense that it must have changed hands at least once in an illegal
manner. Beyond this general statement, however, very little is certain about the
exact ramifications of such an illegal change of title, either on the immediate
participants in the transaction or on third parties. In practice, this illegality
seems in most cases to have no further ramifications for anyone.
106. The General Assembly in its resolutions has unequivocably recommended that the
delivery of oil to South Africa be made a punishable offence in national
legislation and even that violators be actively prosecuted. There are countries in
which the relevant laws do make it a criminal offence to export oil to South
Africa. In a number it is a criminal offence to export without necessary permits,
and it is assumed that any oil exported to South Africa had not been properly
permitted. There are several borderline cases: one country prohibits oil exports
to South Africa and empowers the customs authorities to revoke the export licences
of offenders. It is not clear if this should be considered a punishable offence.
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107. Many countries stipulate a ban on oil exports to South Africa by one or two
constitute making it a criminal offence: the
measures which definitely do
Government or a relevant minister issues a policy statement, or a clause is
inserted in the sales contract of the national oil company prohibiting sale or
resale of the exported oil to South Africa. Most of the responses tendered by
Governments to the Intergovernmental Group do not clarify whether export of oil to
South Africa is a criminal offence.
108. The stress on making this act a punishable offence does not only lie in the
belief that this would create a greater deterrent effect. Establishing this act as
a punishable offence in the jurisdiction from which the oil has originally been
exported facilitates third-party interventions against such illegal trade in
third-country jurisdictions. A mere clause in a contract between buyer and seller
would not suffice to establish any standing in a third-country jurisdiction.
109. The national oil companies of those OAPEC countries which agreed to ban oil
exports to South Africa in 1973 invariably contain clauses stipulating that the oil
sold may not be resold or otherwise conveyed to South Africa. National oil
companies in other countries (Islamic Republic of Iran, Malaysia, Nigeria) do the
same. The exact wording differs from case to case and is normally sufficiently
Most contracts also
vague to allow for problems if a dispute should arise.
make it clear that the buyer is under an obligation to comply with all laws and
regulations stipulated by the seller, including compliance with destination or
end-user prohibitions. Non-compliance thus constitutes an indisputable breach of
the contract and is often specifically cited as grounds for termination of the
agreement by the selling party.

=/

110. As title and risk to the goods normally pass to the buyer when the ship leaves
the export harbour, and since the contracts of sale of the oil-exporting countries
stipulate a prohibition on conveyance to South Africa, it is clear that there is
some defect in title to every cargo of oil which leaves an oil-exporting country
under such conditions. What that defect in title implies for owners or handlers of
the same oil, or for interested third parties (e.g. insurance companies, maritime
authorities) beyond that point is far from clear. An interesting question, as yet
unresearched, is whether or not the defective title or the illegal nature of the
export in any way mitigates or invalidates insurance coverage on the vessel or on
the cargo. It is also uncertain what recourse the offended party (the
oil-exporting country or its national oil company) has in third-country
jurisdictions, should it try to stop conveyance of its oil to South Africa before
delivery has been accomplished or to sue for damages thereafter.
111. A further complicating factor is that one country, the United States, has
enacted provisions prohibiting its nationals (persons and entities) and their
foreign subsidiaries from complying with the terms of such destination
restrictions. However, this provision, originally known as the "Ribicoff
Amendment" (of 1976) and later inserted in the country's Export Administration Act,
has not been used in recent years. 191
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D.

The question of vovage and discharue documentation

112. The main regulation by which oil-exporting States have sought to restrict the
sale of oil to South Africa has been in the inclusion of a contractual obligation
for the buyer to provide discharge certification after disposing of the exported
oil. Standardized contracts used by oil companies generally stipulate the buyer's
obligation, not only to comply with destination and resale restrictions, but also
to provide such discharge or destination documentation as the seller demands. But
there are no internationally agreed or accepted norms on what constitutes proper
discharge documentation and it is up to the seller to decide what it wishes to
accept as proper discharge documentation. It is in some cases not even certain if
it is within the competence of the national oil company or of the national
Government to adjudicate the matter.
113. In practice, the discharge certificate is a part, or a copy of a part, of the
bill of lading which is certified and then stamped or countersigned by the customs
authorities of the country into which the oil has been admitted. Its contents are
presumed to correspond to the entry made in the importing country's normal customs
records. This is important because, besides prima facie inspection of the
discharge certificate, the countersigning national customs authority can be
requested to ascertain its authenticity or to check its claims against their own
records. This assumes that the national Government involved agrees to co-operate
with the Intergovernmental Group.
114. Contract terms do not normally make clear what is to be accepted as discharge
certification or when it is to be submitted. The practice seems to be within a
period of 60 to 90 days after export of the oil. Invariably the certificate is to
be submitted to the seller (the national oil company). In some cases, no discharge
certificate is ever submitted. In most cases it is uncertain to what extent the
certificate is checked for its authenticity by the recipient (the national oil
company). The responses of Governments to the Intergovernmental Group's requests
for discharge certificates imply that the government authority normally does not
see the discharge certificate, which instead is deposited in the files of the
national oil company.
115. Commonly those diverting oil shipments to South Africa either fail to file a
certificate of discharge, or attempt to satisfy this contractual requirement by
means of less formal communications about the ultimate disposition of the cargo.
In one case, the national oil company had only received a telex from the ship's
master. In many cases, certificates of discharge are filed which indicate that the
oil was off-loaded in a large oil-handling harbour, such as Rotterdam or
Singapore. Less important harbours in France or Italy have also occurred. There
is considerable suspicion that some of these documents are forged.
116. The sale and conveyance of oil to South Africa is an example of white-collar
crime and many of its practices and circumstances are those commonly encountered in
other white-collar crimes, such as fiscal or customs fraud. In this case, the
white-collar criminal, in order to facilitate a violation of the laws of the
oil-exporting country, must resort to the falsification of customs documentations
purportedly issued by the authorities of a third country, in most cases a country
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not otherwise involved in the original transaction. In this way, a new violation
against the laws of the third country is committed, something which is very often
the undoing of the white-collar criminal. These third countries, even where they
do not actively support the oil embargo against South Africa, have no interest in
having customs documents forged in their Government's name, and can be expected to
co-operate in pronouncing on the authenticity of suspected forgeries.
117. The general principle involved in the aforementioned paragraph has already
been shown to operate in other cases. In some cases under investigation in 1988,
the Intergovernmental Group was gratified to receive effective and, in one case,
very prompt co-operation from Governments which had not voted for the General
Assembly resolutions calling for an oil embargo against South Africa.
CONCLUSIONS
118. The priority given to the oil embargo in the international community's
struggle for a peaceful end to apartheid is not accidental. This is the one
commodity which South Africa does not have on its own territory. In fact, it does
not occur anywhere near South Africa. There are no long-range possibilities of
substitution because even after allowances are made for synthetic fuel and
fuel-economy measures, there still remains a gap in the magnitude of
200,000 barrels per day. Stockpiles can only last some six to seven months, hardly
enough time to find any new sources of petroleum. The resolute co-operation of a
few key States, oil producers, oil shippers and oil handlers, would be sufficient.
Because tankers are large and easily detected and identifiable, technologically
advanced monitoring methods, such as the use of satellite images, could be used
which would not tie up equipment or personnel to any greater extent.
119. Market conditions in the oil and shipping industries seem to be evolving to
the disfavour of the apartheid r&gime, although not all of the many fluctuating
factors can be unambiguously interpreted at present. Some, like the rising price
of oil, increased production control by oil exporters and the gradual
re-establishment of equilibrium in the tanker industry, will make it more difficult
for South Africa to obtain oil. Others, like the emerging structural changes in
the oil-trading market, are less easy to evaluate in their ultimate repercussions
on the issue. In any case, rapidly changing conditions require flexible and
innovative strategies which can be quickly reformulated and put into practice.
120. One of the most encouraging developments has been the creation of the
Intergovernmental Group itself and the way in which it succeeded in getting a grasp
on the many technical and organizational complexities inherent in this matter.
Indeed, no similar body has before achieved so much in so little time.
121. Disappointing experiences with poorly conceptualized sanctions measures in the
past have convinced the Intergovernmental Group that its approach must be based on
a realistic analysis of the strengths and weaknesses of the various groups of
States which participate in the international oil industry: producers, traders,
shippers and even others such as insurers, technology-suppliers and refiners.
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122. Governments concerned should be urged to close legal loopholes and enhance the
legal force of the oil embargo by enacting coherent and specific legislative
measures to outlaw all participation in supplying oil to South Africa and to make
it a punishable offence. Since the United Nations assumed primary responsibility
for co-ordination by assisting concerned Governments in the international
application and enforcement of their own policies, there should be continued
efforts for enhanced methods of control and monitoring and for a speedy and
efficient system of information exchange among Governments.
123. Current concerns about tightening up discharge certification and
destination-control documentation illustrate the United Nations potential role as a
forum for experts to work out practical arrangements for enforcing national
Governments' own statutes as well as executing the wishes of the international
community as expressed in General Assembly resolutions on the oil embargo against
South Africa.
124. Finally, the United Nations success or failure in gaining the confidence and
co-operation of the community of Western States with respect to the oil embargo
against South Africa will also be crucial. Auspiciously enough, the oil embargo is
a sanctions measure which most Western States have approved of as far as they are
directly concerned: they will not allow their own oil to be exported. They have
been reluctant thus far to extend this positive attitude to the more ancillary
areas of trans-shipment and trading as well as to accept the idea of international
co-ordination in monitoring and enforcement. They have thus far tended to favour a
relatively voluntary approach. It is hoped that through the participation of
Western States ways will be found to arrive at mutually acceptable tactics and
measures for achieving an effective oil embargo.
125. It is with these insights and expectations in mind that the Intergovernmental
Group and the Special Committee against Apartheid are sponsoring the hearings on
the oil embargo to which all sincere opponents of apartheid in the international
community have been invited to contribute.
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